PRODUCTION SHARING AGREEMENT

This PRODUCTTION SHARING AGREEMENT (this “Agreemant") is
made and entered 1Jnto in Metro Maniila, Philippines. Lhis

day of » 1994, by and between -

THE REPUBLIC OF THE PHILIPPINES, referred
to as the "Government“, represented by
the Secretary of the Department of
Environment and Natural Resources, Hon.
Angel cC. Alcala, with offices at the
Department of Environment and Natural
Resources Building, Visayas Avenue,
Diliman, Quezon City, Metro Manila .

and

PHILNICO MINING AND INDUSTRIAL
CORPORATION, a corporation duly organized
and existing under the laws of the
Republic of the Philippines, hereinafter
referred to as the "Cnntractor". with
offices at 2283 Pasong Tamo Extension,
Makati, Metro Manila, represented in this
act by Hts President and Chairman of the
Board JESUS s. CABARRUS, as authorized
by the Board under Annex A which forms an

integral part hereof.

WITNESSET H

WHEREAS, the 1987 Constitution of the Republic of t
Philippines (the "Constitution"} provides 1in Article XxiT,
Section 2 that all lands of the public domain, waters,
minera1s, coal, Petroleum, and other naturail resources are
owned by the State and that the exploration development and
utilization of natural resources shall be under the Ffull

control and supervision of the State; and

WHEREAS, the Constitution further provides that the
State may directily undertake such activities or it may enter
into co-productiaon, joint‘ venture or product.ion sharing
ogreaments with Filipino citizens or Corporations or
associations gt Jeast sixty par centum of whose capital is

owned by such citizens; and

WHEREAS, Republic Act No. 1828, as amended, authorized
the development, exploitation, and utilization of the mineral
deposits in the Surigao Mineral Reservation and granted
authority to the President of the Philippines to engage the
sarvices of independeaent contractors for that purpose; and

WHEREAS, by Executive Order No. 279 issued on July 25,
1987, -he Secretary of the Department of Environment and
Natural Resources is authorized to enter into production
sharing agreements in furtherance of the objectives of the
Government and the Constitution to bolster the national
economy  through systemalic development and exploitation of

mineral lands; and
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WHEREAS, pursuant to Letter of Instructions No. 1447
(LOI 1447) dssued on February 12, 1985, all the rights and
privileges granted to an  operator of the Surigao Mineral
Reservation under Section 3 of Republic Act No. 1828 weare
granted to the contractor therein;: and ‘

WHEREAS, the Government desires to avail itself of the -
financial resources, technical competence and skill which
Contractor 1is capable of applying in the Mining Operations at
the project contemplated herein; and

WHEREAS, Contractor desires to Jjoin and assist the
Government 1in the development and exploitation for commercial
purposes of nickel, cobalt, chrome and iron deposits existing
in the Contract Area (as hereinafter defined) and any othar
minerals which may be discovered in such Contract Area: and

WHEREAS, Contractor has available to 14t the capital,
technical competence and skills naecessary Lo carry out the

Mining Operations herein described.

NOW, THEREFORE, for and 4in consideration of the
premises, the mutual covenants, terms and conditions
hereinafter set forth, it is hereby stipulated and agreed as

follows:

SECTION 1

SCOPE

1.1 This Agreement is a production sharing agreement
entered into pursuant to Executive Order No. 2749.

1.2 The primary purpose of this Agreement 1is to provide
for the exploration, development. and commerciail utilization
of nickel, cobalt, chrome, iron and other deposits existing
within the Contract Area, with all necessary services,
technology and financing to be furnished or arranged for by
the Contractor in accordance with the provisions of this
Agreement.. The Contractor shall not, by virtue of +this
Agreement, acquire any title to lands encompassed within the

ConlLract Area.

1.3 The Contractor shall undertake and execute, for and
on behalf of the Government, Mining Operations in accordance
with the provisions of this Agreement, and 1is hereby
constituted and appointed for the purposes of this Agreement
the exclusive entity to conduct Mining Operations in tha

Contract Area.

1.4 The Contractor shall assume all exploration risk
such that iF no Minerals in commercial quantity are developed
and produced, it will not be entitled for reimbursement.

1.5 During the term of this Agreement, the total value
of producltion and sale of marketable products derived from
Lhe Mining Operations contemplated herein shall be accounted
for and divided between the Government and Contractor- in

-
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accardance with Section VII hereof.

SECTION IT
DEFINITIONS

As used jn this Agreement., the following words and
terms, whether in the singular or Plural, shal] have the
Tollowing respective meanings:

2.1 Agreement means this Production Sharing Agreement;.

2.2 Associated Minerals means ore minerals which occur
together with the principal ore mineral.

2.4 Calendar Year or Year means a period of twelve (12)
consecutive manths starting with first of January and ending
on December 31, while Calendar Quarter means a perijod
consisting of three (3) consecutive months with the first
calendar quarter starting with the first day of January,

2.5 Central Bank means the Bangko Sentral ng
Pilipinas.

N

2.6 Commercial Production means  the production DF:—_,dfﬂ\\\

sufficient quantity of minerals to sustain economic viability

of mining and refining operations as specified in the'

approved Work Program and as determined and declared by the
Contractor after completion of +the debugging of the mining
and refining facilities. Production of minerals from oras
extracted or required to sample, test and/or develop a viable
processing system or supply a pilot plant used for such
testing in quality and volume specified in the Work Program,
shall not be considered in the determination of the

Commercial Production.

2.7 Constitution or PhiTlippine Constitution means the
1987 Constitution of the Republic of the Philippines adopted
by the Constitutional Commission of 1986 on October 15, 1986
and ratified by the People of the Philippines on February 2,

1987.
2.8 Contract Area means the area within the

Jurisdiction of the Republic of the Philippines which is the
subject of this Contract, as diminished pursuant tao the

relinquishment obligations of the Contractor as herein sot-

forth.

2.9 Contract Year means a period of twelve (1?)
consecutive months counted from the Effective Date of this
Agreement or from the Anniversary of such Effective Date.

/ .
Page 3 of 23 {&Lf

\Q i



2.19 Contractor means Nonoc Mining and Industriail
Corporat1on, and assignee or assignees of any interest of
Nonog Mining and Industriail Corporatian under this Agreemeant
provided such assignment of any such interest 1is accomplishad
pursuant to the provision hereof.

2.11 Declaration of Mining Feasibi1lity means a document
proclaiming the presence of minerals 1in a specific site that
are recoverable by socially acceptable, environmanta11y safe
and ecaonomically . sound methods included 1in the Mine
Development Plan for a period of thres (3) years 1in the case

of Integrated Agreement.

2.12 Definitive Agreemant means the agreement., dated as
of October 12, 1990, among the Republic of the Philippines,
acting through the Asset Privatization Trust established
pursuant to Proclamation No. 50, as amended, Philnico Mining
and Industrial Corporation and contractor.

2.13 Effective Date means the Date appearing as the date
of approval of the President of the Republic of T.he

Philippines.

2.14 Environment means pPhysical factors of the
surroundings of  human beings, including Tand, water,
atmosphere, climate, sound, odors, tastes and biological
factors of animals and plants and the social factors of

aesthetics.

2.15 Executive Order means that certain order of the
President of the Philippines issued on July 25, 1987 and
known as Executive Order No. 279.

2.16 Exploration means the examination and investigation
of lands and offshore areas supposed to contain valuable
minerals by drilling, trenching, shaft sinking, tunneling,
test pitting and other means, for the purpose of probing the
presence of mineral deposits and the extent thereof.

2.17 Exploration Period shall mean the time period from
the Effective Date of this Agreement, and actual activitiasg
in the Contract Area shall commence not later than three (3)
months after signing the Contract. The Exploration Period
shall be for at most two (2) years from the Effective Datma,
a5 may be extended with the consent of the Government by not
more than two (2) years, or a total of four (4) years from

Effective Date of this Agreement.

Majeure means acts or circumstances beyond
the reasonabile control of the Party to this Agreement.
effectad thereby, including, without Timitation, war
(declared or not), 1nsurrection. civil disturbance, blockadan,
sabotage, embargo, strike and other 1labor conflict, riot,
epidemic, earthquake, storm, flood, 1landslide or othear
adverse weather conditions, explosion, fire, adverse order or
direction of any Government de Jure or de facto or any
instrumenta1ity or subidivisian thereof, act of God or the
public enemy, breakdown of machinery having a major effect an:
the operations, and any cause (whether or not of the kind
hereinbefore described) over which the affected party has no
reasonable control and which, is of such a nature as 1.0

2.18 Force
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delay, curtail or prevent timely action b t '
affected. Y the party

The force majeure mentioned 1in this section, except
thoge of gqnera1 knowledge, shall be reported to DENR
Regional Office concerned within fifteen (15) calendar days

from occcurrence.

219 Foreign Exchange means any currency other than that
of the Republic of the Philippines acceptable to tkhe
Government and the Contractor.

2.20 Government means the government of the Republic of
the Philippines or any of its agencies or instrumentalities.

2.21 Gross Mining Revenues means the gross sales
receipts of production derived by the Contractor from Mining
Operations within the Contract Area, Tess freight,
insurance, smelting and refining costs specified in Schedule

{ 9

2.22 Mine Development refers to steps necessarily taken
to reach an orebody or minerarl deposit so that it can be

mined. .
=X

2.23 Minerals means all naturally occurring substances
in solid, liquid or any intermediate state.

2.24 Mineral Products means things produced and prepared
in a marketable state by simple treatment processes such as
washing or drying, but without undergoing any chemical change

or processes or manufacturing.

2.25 Mining Area means that portion of the Contract Area
delineated for mine development and production as specified
in the Declaration of Mining Feasibility. :

2.26 Mining Operations means mineral exp1oratinn.
development, production and all other operations necessary to
discover, develop and extract minerals.

2.27 Net Mining Revenue shall have the maaning :
attributed to it under Section 8.4,

2.28 Notices means notice 1in writing, or'by telex or
telecopy (authenticated by answer back or confirmation
received) addressed or sent as provided in Section 17.1 of

this Agreement.
2.29 Ore means mineral or rock that can be extracted for
profit.

2.30 Ore Mineral means a mineral that can be extracted
From ore and contributes to the value of the ore. ~

2.31 Pollution means any direct or indirect alteration
of the physical, thermal, chemical, biological or radioactive
properties of any part of the Environment by discharging,
emitting or depositing wastes so as to materially affect any
beneficial use adversely, or to cause a condition which is
hazardous to public health, safety or welfare, or to animals,
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Pirds, wildlife, fish or aquatic 1life, or to plante, and
pollute” has a corresponding meaning.

. 2.32 Secretary means the Secretary of the Department of
Environment and Natural Resources.

~ 2.33 Department or DENR means the Department of
Environment and Natural Resources.

2.34 Work Program means a document which presents the
plan of major mining activities and the corresponding
expenditures and Budget of the Contractor in 1ts Contract
Area during a given period of time, including the plan and
expenditures for Environmental protection and rehabilitation,
development of host and neighboring communities and of Tocal
geoscience and mineral technology, as submitted and approved

pursuant to this Agreement.

SECTION III
TERM OF AGREEMENT

J

3.1 The term of this Agreement shall be TWENTY-FIVE .
(25) CONTRACT YEARS from the Effective Date, subject to
termination as provided herein.

SECTION 1V — u———"\\\

CONTRACT AREA

4.1 Size, Shape and Location of Contract Area. The
Contract Area shall be the area of land located within Parcel
II and Parcel III of the Surigao Mineral Reservation,

comprised of:

Island Area, Hectares
1. Nonoc = 4,372
2w Awasan - 916
3. Hanigad - 976
4. Dinagat - 18,736% °
Total - 25,000

A portion of Dinagat Island starting from the Eastern
of the boundary of Parcel II and Parcel IV which is
Point. No. 1 with coordinates latitude
10°-04"'-51.76" and Tongitude 125°-41"-26.60"; Therice
following the coastline towards the South direction to Point
No. 2 with latitude 9°-51'-57.89" and Tongitude :
125°-42"-01.06"; thence following the coastline towards the ;
west direction to Point No. 3 with 1latitude 9°-53'-07.87" '
and longitude 125°-38'-28.56"; thence along the west
coastline to the "North direction to Point No. 4 with
latitude 9°-58"-25.61" and 1longitude 1259-37'-36.86"; Thence
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5,350 meters due North to Point No. 5 with Tatitude
99-59'-19.75" and 1longitude 1259-37'-36.86": Thence 1,045
meters due West to Point No. 6 with latitude 99-59’'-19.75"
and longitude 1259-37'-02.55"; Thence 13,055 meters due North
to Point No. 7 with latitude 10°-06"-24.69" and Tongitude
1259-37"'-02.55": Thence 6,345 meters due East to Point No. ' B
with Tatitude 10°-06'-24.69" and Tlongitude 125°-40"-30.81";
Thence following the coastline in South direction to close at

Point No. 1 with an estimated 7Tand area of 18,736
hectares.

If and when the Government shall decide to' award
available or expired contract areas of the Surigao Mineral
Reservation operated by an 1ndependent contractor in
accordance with Sec. 6.7 and 6.8 of R.A. 1828 as amended,
the Contractor shall have a preferential right; but in no
casa to exceed a total Tand area of twenty-five thousand
hectares in accordance with Sec. 5.2 of the same Taw.

The specific size and shape of the Contract Area are
indicated 1in a map/sketch with Corresponding geographical

coordinates shown 1n Annex B.

SECTION V

EXPLORATION PERIOD

5.1 Timetable for Exploration. - Contractor shall
commence Exploration Operations hereunder not 1later th
three (3) months after the Effective Date. This Exploration
phase shall be extended for not more than two (2) years upon
request by the Contractor and upon Government being satisfied
that the Contractor has complied with the terms of this
Agreement and of reasonable expectation of success during the

extension.

5.2 d idgets — The Contractor shall
strictly comply with the Exploration Work Program submiti.ed
to and approved by the Government. Please refer to Annex C
for the 2-year exploration work program and budget.

The amount to be spent by Contractor in conducting
Exploration Operations under the terms of this Agreemant
during the Exploration Period shall, in the aggregate, be not
less than that hereinafter specified for each of the below

specified Contract Years as follows:
First Contract Year : (P2,461,295.00) Phil. Currency

Second Contract Year: (P2,661,600.00) Phil. Currency
In the event of the termination of this Agreement}

shall only be obliged to expend the pro-rata

Cnotractor
of such Contract Year prior to

amount for the period
termination.

In the event of extension, the amount to be spent
avery year shall first be agreed upon by the parties.
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If during any Contract Year, Contractor should
expend more than the amount required to be expended as
provided above, the excess may be subtracted from the amount
of money required to be expended by Contractor during the
succeading Contract Years: and should Contractor, due
to unforseen c¢ircumstances or with the consent of tha

required to be so expended, the deficiency shall be applied
to the amount of money required to be expended by Contractor
during the succeeding Contract Year.

5.3 Reporting -
a) Annual _Report. - During the Exp10ratibn Period,

the Contractor shall supply all geological, gaophysical,
radiometric and other infFormation relating to the exploration

areas and its activities by annual reports to be submitted to

the DENR Secretary thru the Director of the concerned DENR
Regional Office, copy furnished the Mines and Geo—-sciencas

Bureau within sixty (60) days from the end of each Contract

Year. Such information shall include financial expenditures,

raw and processed analytical data, copies of originals of .
assay results, duplicate samples, field data, copies of CA\
originals from drilling reports, and all other information of

any kind collected during exploration activities. All such
information shall be confidential, subject to the provisions

provided elsewhere herein.

b) Final Report. - The Contractor shall submit to the
DENR Secretary thru the Director of the concerned DEMR—

Regional Office, copy furnished the Mines and Geo—-sciencas
Bureau a final report within six (8) months from the
expiration of the Exploration Period which shall be 1n the
form and substance comparable to published professional
reports of respected international institutions and shall
incorporate all the findings 1in the Contract Area, including
locations of samples, assays, chemical analyseas, and
assessment of mineral potential. Such report shall aleo
include complete detailed expenditures incurred during the

Exploration Period.

c) 1 3 - During the Exploration
Period, the Contractor shall conduct feaslibility studies for
any part of the Contract Area as may be warranted. Within
the Period, the Contractor shall submit to the DENR Secretary
thru the Director of the concernad DENR Regional Office, copy
furnished the Mines and Geo-sciences Bureau a Declaration of
Mining Feasibility with a Worlk Program for development for
the next succeeding three (3) years indicating therein the
Mining Area. The Secretary shall act on the declaration of
mining feasibility and work program within two (2) months
from receipt thereof, otherwise they shall be deemed appraved
and the Contractor may proceed with the execution of the Work .
Program. Areas not delineated as part of the Mining Area
shall be deemed relinquished in favor of the Government.

Failure of the Contractor to submit a Declaration
of Mining Feasibility shall be considered a substantial

breach of this Agreement.
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SECTION VI

DEVELOPMENT AND CONSTRUCTION PERIOD
6.1 Timetable. — The Contractor shall complete the
development of the mine including the construction of .
production facilities within thirty-six (36) months from the
submission of the Declaration of Mining Feasibility, subject
to such extension based on Jjustifiable reasons as the

Secretary may approve. §
6.2 Reporting. -
a) Annual. - The Contractor shall submit to the DENR |

Secretary thru the Director of the concerned DENR Regicnal
Office, copy furnished the Mines and Geo-sciences Bureau an
annual report within sixty (60) days after December 31 of
each year which states the major activities, achievements and
expenditures during the year covered, including maps, assays,
rock and mineral analysis and progress geological and similar
reports during the development and conslruction period.

b) Fipal Report. - Within six (6) months from thae ‘

completion of the development and construction activities, C*\
the Contractor shall submit to the DENR Secretary thru the
Director of the concerned DENR Regional Office, copy
furnished the Mines and Geo-sciences Bureau a final report to
the Government. Such report shall integrate all information
in maps of appropriate scale and quality as well as 1n
monographs or reports in accordance with international

standards.
SECTION VII
OPERATING PERIOD
7.1 Timetable. - The Contractor shall submit to the

DENR Secretary thru the Director of the concarned DENR
Regional Office, copy furnished the Mines and Geo-sciences
Bureau within thirty (30) days from the completion of
construction facilities a Work Program for a period of threa
(3) years. The Secretary shall act on the work program
within two (2) months from receipt thereof, otherwise it
shall be deemed approved and the contractor may proceed with
its executian. The contractor shall commence Commercial
Production +immediately upon the approval of the said:'Vork

Program.

7.2 MWork Programs. - During the Operating Period, the
Contractor shall submit to ‘the DENR Secretary thru the
Director of the concerned DENR Regional Office, copy
furnished the Mines and Geo-sciences Bureau Work ° Programs
covering a period of three (3) years each which shall be
submitted not later than thirty (30) days before the
expiration of the period covered by the previous Work

Programs.
/%,/
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The Contractor shall conduct Mining Operations and
other activities for the duration of the Operating Period in
accordance with the duly approved Work Programs and any
modification thereof approved by the Secretary.

7.3 Reportipng -
a) Quarterly Reports. — Beginning with the first

Calendar Quarter following the commencement of the Operating
Period, the Contractor shall submit Lo the DENR Secretary
thru the Director of the concerned DENR Regional Office, copy
furnished the Mines and Geo-sclences Bureau within thirty
(30) days after the end of each Calendar Quarter a Quarterily
Report stating the tonnage of production in terms of ores,
concentrates, and their corresponding grades and other types
of products; value, destination of sales or exports and to
whom sold; terms of sales and expenditures.

b) Annual Reports. - During the Operating Period, the
Contractor shall submit to the DENR Secretary thru ths
Director of the concerned DENR Regional Office, copy
furnished the Mines and Geo-sciences Bureau within sixty (60)
days from the end of each Calendar Year an Annual Report

indicating in sufficient detail: \

i) The total tonnage of ore reserves whether
proven, probable, or inferred; the total
tonnage of ores, kind-by-kind, broken down
between tonnages mined, tonnages tansported
from the mines and theilr corresponding
destination, tonnages stockpiled 1in the mines
and elsewhere in the Philippines, tonnages™
sold or committed to be sold or committed for
export (whether actually shipped from the
Philippines or not), tonnages actually shipped
from the Philippines (with full details as to
purchaser, destination and terms of sale), and
if known to the Contractor, tonnages refined,
processed or manufactured in the Philippines
with full specifications as to the
intermediate products, by-products or final
products and of the terms at which they werns

disposed.

ii) . Work accomplished and work in progress at the
- _end of the year 1in question with respect to
"all of the installations and facilities
related to the utilization program,
including the 1investments actually made ar

committed.

ii11) Profile of work force, including management
and staff, stating particularly their
nationalities, and for Filipinos, their place

of orilgin (i.e., barangay, town, province,
region).

Ownership of the Contractor, particularly with

respect to nationality.

iv)
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7.4 Expansion _and Modification of Facilities. - The
Contractor may take expansions, modifications. improvements

and replacements of the mining facilities and may add new -

operations, provided such plans shall be embodied in an
appropriate Work Program approved by the Secretary.

SECTION .VIII

FISCAL REGIME

8.1 General Principles. - The financial regime of this
Agreement shall be governed by the principle according to
which the Government expects a reasonable return in economic
value for the utilization of non-renewabla natura’
resources under the natural sovereignty while the Contractor
expects reasonable return on its investment with special
account to be taken for the high risks of exploitation, the
terms and conditions prevailing elsewhere in the industry and

any special efficiency to be gained by particularly good SN

performance of the Contractor.

8.2 Occupatijon Fees. — From the date of registration
of this Agreement and every year thereafter, the Contractor
shall pay to the Govarnment an annual occupation fee of ONE
HUNDRED PESOS (P100.00) per hectare over the Contractor's
Area less those relinquished in favar of the Government. T
occupation fee herein provided shall constitute full payment
of the occupation fee and/or rental fee provided in the
existing National Internal Revenue Code.

8.3 Regqulatory Fees. - There shall be due the
Government for regulatory purposes during the Exploration
Period, the amount of TEN PESOS (P10.00) per hectare per yoar
on the actual Contract Area as above described plus a yearly
increment of FIVE PESOS (P5.00) per hectare per year. The
regulatory fees corresponding to the first two contract years
shall be payable within 30 days from receipt of the approved
MPSA to the DENR Office while the regulatory fees for the
extension period shall be due within 30 days from approval of
the request for extension of the exp1orat10n period.

8.4 Production_Share of the Government.. - There shall
be due the Government a Production Share equivalent to:

a) 2% of Gross Mining Revenues; plus
b) 10% of Net Mining Revenues, which means Gross
Mining Revenues.
Less:

1) depreciation and depletion computed for fax
purposes and under other incentive Taws; and

2) 15% _investment allowance (Return on Asset.s) '
based on net assets, which means propertiy, '
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plant and equipment as reflected 1n the
audited financial statements:

3) debt __service - interest expense on
rehabilition loan: ;

4) capital expenditures pertaining to the
acquisition of assets and repairs and
maintenance of existing assets whoee
individual monetary value is above P20,000;

5) payments to Contractor’s creditors identified
prior to the date of the Definitive Agreement;

6) taxes, customs duties, and royalties/
govarnment. share in gross mining revenue:;

o 7) extraordinary expenses incurred due to
fortultous events; events such as restoration
cost on destruction caused by earthquakes,
typhoons, fires, wars, flood; and =_

8) loss on foreign exchange arising from foreign
currancy denominated transactions.

Audited financial statements shall be net of
depreciation, as computed for tax purposes and shall exclude
appraisal 1ncreases.

Any excise tax currently 1imposed and paid by the
Contractor shall be charged against the Production Sharing
Fee payable to the Government, Provided that 1f the excuise
tax in any Contract Year shall exceed the Production Sharing
Fee as determined in accordance with this Section, Contractor
shall not have the right to recover the excess from the
Government; Provided, Further, That, +if the value of the
Production Sharing Fee 1is less than the value of the exclsa
law, the Contractor shall pay the excise tax instead.

T

Notwithstanding this immediately foregoing
paragraph, for the duration that Contractor is required to
pay to the Republic of the Philippines the price
participation specified 1n Section 2.05 of the Definitive
Agreement, Contractor shall not be required to pay the
Production Sharing Fee specified in (b) above 1f in any year
in which such fee is otherwise due under this Agreement.,
Contractor shall have pald at least one price participation
to the Republic of the Philippines pursuant +to Section 2.05
of the Definitive Agreement, Provided that if the valua of
the Production Sharing Fee specified 1in (a) and (b) above is
less than the value of the excise tax currently imposed. and
paid by Contractor, Contractor shall pay the excise tax

instead.
For purposes of determining the amount of the
herein production share of the Government, the Contractor

shall strictly comply with auditing and accounting
requirements prescribed under existing laws, rules and

regulations.

§/\ % Page 12 of 23 é i



